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Appeal from the United States District Court for the Mddle
District of Florida. (No. 91-12-ClV-T-21(B), Ral ph W N mmons, Jr.,
Judge.

Before DUBINA, Circuit Judge, RONEY and ESCHBACH, Senior Crcuit
Judges.

PER CURI AM

Plaintiffs, approximately 114 acute care hospitals ("the
Hospital s") belonging to the Florida Hospital Association, appeal
the district court's grant of summary judgnment in favor of the
Secretary of Health and Human Services ("the Secretary") denying
the Hospitals' claimthat they were entitled to an adjustnment in
their Medicare reinbursenents based on the "extraordinary
circunstances" exception of 42 U S C § 1395ww(b)(4)(A).
Specifically, the district court upheld the Secretary's
determ nation that 8 1395w b)(4)(A) was not incorporated into 42
US C 8§ 1395w d), Medicare's Prospective Paynent System (PPS).
We affirm

This particular issue of statutory interpretati on has al ready

been addressed by three of our sister circuits. Both the D.C

"Honor abl e Jesse E. Eschbach, Senior U S. Circuit Judge for
the Seventh Circuit, sitting by designation.



Crcuit and the Third Grcuit have held that the Secretary could
reasonably conclude that Congress did not incorporate the
"extraordi nary circunstances" exception of 8 1395ww(b)(4)(A) into
t he PPS. Epi scopal Hospital v. Shalala, 994 F.2d 879, 884
(D.C.Cr.1993), cert. denied, --- US ----, 114 S . C. 876, 127
L. Ed. 2d 73 (1994); Sacred Heart Medical Center v. Sullivan, 958
F.2d 537, 550 (3rd Cir.1992). 1In exam ning the plain |anguage of
the PPS statute, these courts point out that 8 1395wwv(d) (1) makes
no reference to 8 1395ww(b)(4)(A), even though it expressly refers
to 8 1395w b)(3)(A), and, furthernore, the PPS contains its own
list of exceptions in 8 1395wd)(5), elimnating any need to
i ncorporate 8 1395w b) (4) (A)' s exception. See Episcopal, 994 F. 2d
at 883; Sacred Heart, 958 F.2d at 545. The Sacred Heart court
al so notes that the legislative history supports the Secretary's
determ nation that Congress did not intend to incorporate 8§
1395wM b) (4) (A) into the PPS. 1d., 958 F.2d at 547. Al though the
Ninth Crcuit has expressed a contrary view on this issue, see
Communi ty Hospital of Chandler v. Sullivan, 963 F.2d 1206, 1214 n.
4 (9th CGr.1992), we nonetheless find the reasoning of the D.C. and
Third G rcuits persuasive. W therefore AFFIRMthe judgnment of the

district court.



